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he Employee Retirement
Income Security Act
(“ERISA™) has been a
solid foundation for
employee benefit plans since it was
enacted in 1974.This federal law
was passed by Congress intending
to set forth minimum standards for
pension plans in private industry and
protect the interests of employee
health benefit plan participants and
their beneficiaries, as well as create
a comprehensive scheme of federal
enforcement to ensure uniformity in
the administration of benefit plans

offered by multi-state employers.
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For many in the health benefits industry, we view ERISA as our own little hero;
but the truth is this monster applies to more than just private, self-funded health
plans. ERISA applies to almost all health plans — both self-funded and fully insured
(save for a few specifically enumerated exceptions), as well as pension plans.

Those of us that deal heavily with private, self-funded health plans can be
excused for referring to such programs as “ERISA plans,” even though (truth be
told) almost all plans are “ERISA plans.” In reality, however, it's not the applicability
of ERISA that matters, but rather — the true power of a private, self-funded plan
is the fact that state insurance law does not apply, thanks to ERISA's preemptive
powers; arising in part from the deemer and savings clauses.

ERISA is like a great castle wall... and all health plans (self-funded and fully
insured) are hiding behind it. Outside the fortress, the conquering forces of state
regulation are hammering at the walls. They have successfully knocked the wall
over where the fully funded insurance carriers were hiding. As a result, although
ERISA applies to such insurance, so too does state law. Where private, self-funded
health plans hide, however, the ERISA wall has successfully repelled state law... at
least, for the time being.

For years, State regulators have dreamed of a day that ERISA’s ability to
prevent the application of their State laws to private, self-funded plans would
come to an end. One need not look any further than the state of New York to
see repeated attempts at re-drafting laws whose specific purpose is to chip away
at the ERISA and plans rights, including their ability to avoid the cumbersome
meddling of state legislators. Look just a little bit further and you'll see states
all over the map from Connecticut to California looking for more covert, albeit
equally offensive ways of minimizing the impact of ERISA on their regulatory
powers and scope of influence.

For those of us that see the value in a uniform, nationally administered
self-funded program, state based regulation is a nightmare. For a moment,
however, let’s give the state regulators and legislators the benefit of the doubt
and assume that they believe — to their very core — that the laws they pass and
impose on fully funded insurance carriers strengthen their state and the people
they represent. The fact that private self-funded plans can provide coverage in
their State, while avoiding the socially beneficial, rational and flat out equitable
rules they created, is outrageous.

This anti-ERISA/anti-preemption attitude is not new. It has been, for instance,
quite pervasive in the health benefits arena specific to the subrogation and
reimbursement rights of benefit plans. Until recently, the banner was carried by a
vocal minority. It has, however, recently seen an influx of new supporters.Where
once, anti-ERISA sentiment was strictly the hobby of State legislators; private
entities and Federal lawmakers are now siding with the anti-ERISA crowd. Why?
Because private, self-funded health plans are, in the words of Timothy S. Jost,
Professor of Law at the Washington and Lee University School of Law,
co-author of books and articles regarding health care regulation and relied upon
by numerous law makers and insurance commissioners, “The greatest threat
facing exchanges,” due to “adverse selection.”

What is adverse selection? This is the phenomenon that occurs when an
opportunity to shift bad-risk appears without an equal shift of good-risk as well.
The development of the individual-policy exchanges (resulting from the passage
of The Patient Protection and Affordable Care Act ["PPACA™]), created a method

for high-risk (sick, costly, pre-existing
condition, etc.) participants to secure
health insurance.To counter this costly
migration of high-cost lives to the
exchanges, it was believed, that many
low-risk/low-cost lives would join the
exchanges as well. Many employers,
who — heretofore had provided
coverage for high-cost populations

— chose to terminate their costly
insurance programs and send their
high-risk, costly lives to the exchange.
Employers who, meanwhile, employ
healthy employees, held onto their
low-risk/low-cost lives, in the form of
self-funded health plans. By hoarding
the low-cost lives and burdening the
exchanges with the high-cost lives, the
exchanges — one of the pillars upon
which PPACA is built — cannot stand.

Those who are invested in
PPACA's success, therefore see private
self-funding as an enemy; and as the
saying goes, the enemy of my enemy
is my friend. Bolstering a desire to end
self-funding and adverse selection, an
alliance has formed between PPACA
supporters and state insurance
powers; against ERISA and the private
self-funded plans it protects.

Take, for example, the
aforementioned state of New York,
but more specifically the 2nd Circuit
and the Federal appellate jurisdiction
in which it resides. It was less than two
years past that the Supreme Court
of the United States, for the fourth
time since 2002, reaffirmed ERISA’s
preemptive power establishing that not
only did ERISA plans have the ability to
preempt application of state regulation
under its “express preemption” clause,
but cases involving ERISA plans that
“relate to" employee benefits were
subject to federal court jurisdiction by
way of ERISA’s “complete preemption”
provision. Strip all the legal lingo away
and you have a very basic concept;
when a claim is brought to a court by
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any party and that claim has anything to
do with provision of benefits under an
ERISA health benefit plan, that claim has
virtual automatic entry to the federal
courts at the option of either party; or
so it seemed to be the case until the
2nd Circuit's recent decision in Wurtz v.
Rawlings, 761 F.3d 232 (2014).

In Wurtz, the federal court diverted
from what was established authority
(that a claim against an ERISA plan
to vitiate a plan's subrogation rights
“related to” employee benefits and
therefore could be heard in federal
court) and, instead, ruled that a
claim against subrogation rights does
not relate to employee benefits. It
therefore fails the threshold question
needed to gain entry into a federal
court. How, you might ask, can a claim
to maximize benefits under a health
plan via subrogation not “relate to”
employee benefits? As inconceivable
as it seems, the Federal court found a
way to turn against an overwhelming
amount of authority and create a
scenario where self-funded benefit
plans, absent some other method
of entry into federal court, may
be forced to stay and have their
preemption arguments heard in state
court, at the mercy of state judges
who have historically demonstrated
an aversion to ERISA’s preemption
scheme. Plans ill prepared for this
possibility will find themselves in
unfriendly territory, arguing against
application of laws and theories to
which Congress never intended
them to be subject.

At least in the subrogation context,
the idea of Federal courts taking
liberties with ERISA preemption is
certainly not new. One need only
look at traction in the Supreme Court
since the late 1990's. Some Federal
jurisdictions, like the 9th Circuit, have
shown an almost maniacal obsession
with contorting the rights of ERISA

plans wherever possible. In almost
every situation, the High Court has
come down and righted the ship.
Perhaps the High Court will do the
same in the 2nd Circuit as industry
advocates, including both the Self
Insurance Institute of America (“SIIA™)
and the National Association of
Subrogation Professionals (“NASP")
have recently filed an amicus brief

in support of a Writ of Certiorari

to the Supreme Court to hear this
2nd Circuit case and overturn the
decision (once again) allowing benefit
plans to administer plans in the 2nd
circuit as they would in any other
circuit, without fear of application of
divergent state law.

While ERISA attacks are pervasive
in the subrogation realm, make no
mistake, they are prevalent in other
areas as well. SIIA has been engaged
in a dispute regarding a Michigan tax
imposed on self funded plans since
2011.The battle continues into the
upcoming year as SIIA is filing an
appeal to the Supreme Court of the
United States asking the Court to
overturn a 6th Circuit U. S. Court of
Appeals decision that ERISA does
not bar a provision forcing self-insured
benefit plans to pay a tax imposed by
Michigan; intended to aid in the funding
of its Medicaid program. At the core
of the dispute is a familiar issue; to
what extent does this tax “relate to”
employee benefits! Proponents of the
tax assert that the tax has no impact
or bearing on how a benefit plan pays
or administers claims. Of course, those
proponents ignore the multi-state
issues implicated where benefit plans
either have employees in multiple
states, or pay claims to providers in
multiple states. The tax imposed by
Michigan is imposed only with regard
to Michigan residents obtaining care in
the state of Michigan. Benefit plans will
necessarily be required to administer

claims differently where this tax is
applied than when it isn't — so, where
is the disconnect?

Despite the efforts discussed
above, we see a troubling trend as it
relates to the rights of ERISA plans,
developing at a fundamental level. The
Department of Labor (“the DOL")
is the Federal agency charged with
enforcing the rules governing the
conduct of plan managers, investment
of plan assets, reporting and disclosure
of plan information, enforcement of
the fiduciary provisions of the law and
worker's benefit rights. As evidenced
through the development of PPACA,
it is not unprecedented for federal
agencies (charged with administration
of a statute with the breadth of
ERISA) to have substantial rule making
authority that is considered to have
the force of law. With this agency
rulemaking power in mind, the amount
of anti-ERISA decisions seems to
have experienced an uptick since
PPACA became the law of the land.
Coincidence, or collusion?

In October 2014, the DOL entered
into the sphere of ERISA plans in the
form of an “FAQ”. Essentially, the DOL
issued notice that benefit plans utilizing
a reference based pricing approach
to benefit payments would need to
craft the plan carefully, with specifically
enumerated standards to be followed,
to avoid balances billed to the patient
being credited against that participant’s
maximum out of pocket deductible.
Why is this important? Since PPACA
banned benefit plans’ ability from
establishing lifetime maximums, all
amounts billed to patients above
the annual maximum out of pocket,
effectively becomes the responsibility
of the benefit plan. Imagine for a
moment the impact this may have
on the fiduciary obligations of a plan
who has established maximum payable
amounts at some multiple of Medicare

6 The Self-Insurer | www.sipconline.net



© Self-Insurers’ Publishing Corp. All rights reserved.

LISTEN - UNDERSTAND - LEVERAGE - SOLVE

Our experience, innovation and track record are only meaningful

if we are able to help our clients. We will listen carefully to your
goals and challenges and leverage our deep and varied resources
to deliver a customized solution that meets your needs.

Find out what you can expect from a true
partner at partnerre.com/health.

Underwritten by PartnerRe America Insurance Company
Executive Office: 199 Fremont St., San Francisco, CA 94105
Form HAD1214 12/2014

PartnerRe

January 2015 | The Self-Insurer

v



e

WE HAVE

DERT

AND A COLLABORATIVE CULTURE TO HELP YOU SUCCEED. =

- B
-y

A -
Just having group benefits expertise is not enough. At AmMWINS, we have taken specialization R
one step further by creating a practice that enables our team of specialists to collaborate with *MWINS
one another quickly, helping you give the best options to your self-funded clients. That’s the G Benefi
competitive advantage you get with AmWINS Group Benefits. roup benetits

SPECIALIZING IN GIVING YOU MORE.

ZINEBLO - ‘)3WebTPA  Stop Loss 1 BEACON

RISK STRATEGIES

Insurance Services




© Self-Insurers’ Publishing Corp. All rights reserved.

ERISA | FEATURE

allowable. Will plans now be subject to
lawsuits alleging a breach of fiduciary
duty because they are possibly
required by law to pay more than they
originally established as payable under
the terms of the plan? What about a
plan that employs a reference based
payment structure and then obtains
stop loss insurance underwritten on
the basis of those maximum allowable
rates! How can the DOL effectuate

its administrative obligations over
ERISA while seemingly establishing

law that may force a benefit plan to
pay amounts directly in contravention
with the terms of the plan necessarily
forcing them to be in breach of their
fiduciary duties under ERISA?

Just a few weeks later, the DOL
threw its hat into the fray as it relates
to the recent surge in stop loss
regulation. In this area, which has
been quickly developing and likely will
continue to be among the hottest

topics of the 2015 legislative season, the DOL opined via a Technical Release on
November 6 that, indeed, stop loss insurance attachment levels can be regulated by
the state without fear of the application of ERISA preemption. This is, undoubtedly
a huge win for those states that have for years tried (and failed) to take down the
barriers to legislation of self-insured plans provided by ERISA. By making stop-loss
less accessible to employers, self-funded opportunities die on the vine.

When evaluating the preceding examples, one could argue that the DOL is
simply doing its job. Perhaps, it too, is being placed in an untenable position, that
of being heavily involved in the administration of two of the largest statutes ever
written, which just so happen to contradict each other in their effects. In a vacuum,
one might argue that the DOL is simply looking at two separate laws, assessing
them, interpreting them, issuing regulation pertinent to them and passing the buck;
that it is virtually impossible to comply with both without breaching fiduciary duties,
breaking the law, or incurring penalties.When the DOL’s actions and positions are
viewed in their totality, however, the intent seems much more nefarious.

Look back to about mid 2013 and you may recall the DOL's role in the
case of Liberty Mutual Insurance Company v. Susan L. Dorgan in her capacity as
the Commissioner of the Vermont Department of Regulation.Vermont passed a
healthcare database statute that Liberty Mutual claimed was preempted by ERISA
as it applied to ERISA plans. The statute required health insurers, care providers,
facilities and government agencies to “file reports, data, schedules, statistics, or
other information as determined by the commissioner” and defined the term
“health insurer’” broadly such that it included any administrator of a self-insured
group health plan, including Third Party Administrators. Liberty Mutual sued the
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state because, it argued, requiring

this reporting created administrative
burdens imposed by the state and
therefore triggered ERISA preemption.
The DOL, which has historically
defended ERISA’s broad preemptive
capabilities, filed an amicus brief in
support of the State of Vermont.
Industry analysts opined that this
action was indicative of a shift in the
DOL’s approach and causally related
to the administration’s need to bolster
the success of PPACA by negatively
impacting the success of the private
healthcare marketplace.

On a more anecdotal level, one
of the authors of this very article
recently left the world of academia.
While attending graduate level
classes (and in light of a decade of
experience in the self-funded health
plan space), | spent some time taking

courses focusing on ERISA and

visiting seminars regarding health

reform; featuring speakers from none
other than the DOL. On more than
one occasion, DOL representatives
focused their discussion on the “evils"
of ERISA plans — perhaps informed
discourse was expecting too much.
The message was clear; “self-funded
plans are unfair, unfunded and lack
financial viability! When taken to
task, these representatives ignored
the counterpoint, in some instances
even ignoring citations to reports on
self-funded plans done by the DOL
itself, as mandated by PPACA. Indeed,
the anti-ERISA prognosticators are
even taking their biased propaganda
to the hallowed halls of academia.
The hope! Shape minds and create
droves of advocates for toppling
private self-funding, thereby bolstering
the exchanges with low risk/low cost
lives. Allow no analysis, no discourse,
no acknowledgement of the successes

of the industry; it isn't conducive to

their efforts; in fact, the very truth that
self-funding is the best way to maximize
benefits and minimize costs for a
group is the very reason they need the
private self-funded market to crumble.
So, whether it be experts like the
Commonwealth Fund and Timothy
Jost, the NAIC, state regulators looking
for creative ways to impose burdens
on ERISA plans, the Federal Courts,
or the perhaps most troubling of all,
the DOL, it has become painfully
apparent that as it relates to ERISA,
"“Big Brother" is not on our side. The
fact that ERISA plans and especially
self-funded plans have seemingly found
a way to provide comprehensive,
cost effective benefits (a model the
country seems to be embracing as
the ratio of self-funded benefit plans
grows annually) is bad news for those
who are invested in PPACA and
the exchanges, which are financially

dependent upon the low-cost lives
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currently self-funded. Their goal seems clear, force PPACA to be successful — at
any cost! Our goal, then, must also be clear; educate and advocate! Self-funded
health plans currently make up over 60% of the private insurance market. There
is a power in numbers that we must take advantage of. Those with interests

in the continuity of ERISA must take it upon themselves to spread the word
regarding the importance of ERISA its ability to do what the public sector has
failed to do — that is, provide access and coverage to plan participants. If we allow
“Big Brother" to control the rhetoric, their message and intention seems clear.
Adverse Selection is the main threat to the exchanges and PPACA, even if it is
a byproduct of intelligent people shying away from a faulty option. If “they”” have
their way, ERISA, federal preemption and private self-funding will be eradicated.
The question is, what will you do about it? ll
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