ACA, HIPAA AND FEDERAL
HEALTH BENEFIT
MANDATES:

PRACTICAL

he Affordable Care Act (ACA), the Health Insurance Portability and Accountability Act of 1996 (HIPAA) and other federal
health benefit mandates (e.g, the Mental Health Parity Act, the Newborns and Mothers Health Protection Act, and the Women'’s
Health and Cancer Rights Act) dramatically impact the administration of self-insured health plans. This monthly column provides
practical answers to administration questions and current guidance on ACA, HIPAA and other federal benefit mandates.

Attorneys John R. Hickman, Ashley Gillihan, and Carolyn Smith provide the answers in this column. Mr. Hickman is partner in charge
of the Health Benefits Practice with Alston & Bird, LLP, an Atlanta, New York, Los Angeles, Charlotte, Dallas and Washington, D.C.
law firm. Ashley Gillihan and Carolyn Smith are senior members of the Health Benefits Practice. Answers are provided as general
guidance on the subjects covered in the question and are not provided as legal advice to the questioner’s situation. Any legal
issues should be reviewed by your legal counsel to apply the law to the particular facts of your situation. Readers are encouraged

to send questions by E-MAIL to Mr. Hickman at john.hickman@alston.com.
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VENDOR CREDITS—APPLICATION
OF THE CREDITS AND GUARDRAILS

As mentioned in last month’s article, it has become quite common for insurance
carriers and service providers to offer employee benefit plans and their employer
plan sponsors certain “credits” that can be used to pay for items such as employee
benefit plan communications, benefit administration system improvements, or in
certain instances unspecified future special administration projects. Although the
terminology for these credits varies (e.g. innovation fees or credits, communication
credits, technology credits etc.) we will use the term innovation credits as a catch-all
for purposes of this article.

Last month we described the various ways innovation credits “flow” from a carrier
or service provider back to a plan or plan sponsor and the different methods used
to calculate the credits. Innovation credits are typically generated by “voluntary
benefits” that are funded, often in substantial part, through participant premiums or
contributions.

United States Department of Labor (“DOL") guidance, indicates that, although
situations can differ, if innovation credits are generated from sources where the
premiums or contributions are paid entirely by employees, the entire innovation credit
would likely be considered a plan asset under ERISA. In instances where both the
employer and the employees pay the premiums or contributions, then a pro-rata
share of the innovation credit would likely be a plan asset.

We then discussed the ERISA fiduciary and prohibited transaction implications
arising from these innovation credits as plan assets under ERISA including the
fiduciary duty to only use plan assets for providing benefits or defraying reasonable
expenses of administering the plan. Further it is a prohibited transaction for an
ERISA plan fiduciary to:

[l Deal with plan assets for the fiduciary's own interest or account;
[l Acton behalf of a party whose interests are adverse to the plan; or

[0 Receive any consideration for the fiduciary's own personal account from any
party dealing with such plan in connection with a transaction involving plan
assets.

In this month’s article we explore permitted uses of innovation credits where
they are determined to be plan assets under ERISA. This analysis includes a

discussion of what is the “plan” and what are permissible plan expenses.

A. IDENTIFYING THE PLAN

A fiduciary decision to take the innovation credits generated by the assets of one
plan and apply them to the administrative expenses of another ERISA plan would
likely be a fiduciary breach.
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Indeed, in instances where medical loss
ratio rebates from insurers are plan
assets DOL flatly stated that: “[T]he

use of a rebate generated by one plan
to benefit the participants of another
plan would be a breach of the duty of
loyalty to a plan's participants.” Technical
Release 2011-04 (“T.R. 2011-04").

So, let's take an arrangement where the
innovation credit comes from a vision or
dental carrier and the benefit is funded
completely by participant contributions.
Those innovation credits are likely plan
assets under ERISA, but what is “the
plan”?

What if the credit is used to fund a
benefits administration system or
publish a benefits guide? Would a plan
fiduciary be required to determine what
percentage of the cost of the benefit
administration system or benefits guide
is attributable to the dental or vision
benefit? Based on DOL guidance
discussed later in this article that might
be the case if each benefit is considered
to be its own ERISA plan.

Many employers, however, use a “wrap
plan” document to combine all welfare
plan benefits into a single plan. The
motivation behind a wrap plan document
is typically unrelated to innovation credits
but rather it is to reduce the number

of “plans” for Form 5500 filings and to
include any required ERISA language
that might be missing from underlying
documentation.

Still, that wrap plan may also serve

to simplify the ERISA analysis for
innovation credits. If all ERISA covered
benefits are part of a single plan,






then innovation credits generated by
one benefit could be applied to the
administrative expenses related to
another benefit since it would be the
administrative expense of the same
“plan’

In other words, the innovation credit
generated by the dental or vision carrier
could be used to offset the administrative
expenses of any benefit that was
“wrapped.” Therefore, when included

in the same wrap plan. the innovation
credit could be used for the expenses
associated with producing a benefits
booklet or wrap SPD that included
medial, dental and vision benefits or

a benefits administration system that
included those benefits.

Even here, however, experienced benefits
counsel should be consulted because
with respect to payments associated

with insurance demutualization proceeds,
we have anecdotal experience of DOL
asserting that proceeds should be used
to benefit the participants who are or
were enrolled in the specific benefit
generating the credits even if a wrap
document existed.

In the T.R. 2011-04 guidance on MLR rebates, DOL also stated that where a plan
provides “benefits under multiple policies” this “benefit by benefit” approach was the
preferred application of MLR rebates provided it was prudent overall.

B. PLAN EXPENSES AND EMPLOYER/SETTLOR EXPENSES

Last month we concluded that, where plan assets are involved, the use of innovation
credits by an employer for its own purposes unrelated to plan administration would be
a fiduciary breach and a prohibited transaction.

ERISA generally provides that he assets of an employee benefit plan shall never
inure to the benefit of any employer and shall be held for the exclusive purpose
of providing benefits to participants and beneficiaries and defraying reasonable
expenses of administering the plan.

Also, DOL has stated that even for expenses related to the plan there are certain
“settlor” functions that cannot be paid from plan assets such as certain actions
establishing, amending or terminating a plan. Other activities that are expressly the
responsibility of the employer or are non-benefit related are also settlor functions.

These would include preparation, distribution and filing of Forms 1094-C and 1095-C
under the ACA,; facilitating payroll deductions etc. In addition, administrative expenses
related to non-ERISA benefits could not be paid from plan assets. Those expenses
could include, for example, dependent care assistance account plans, transportation
spending account plans, and health savings accounts (HSAs).
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ents have grown accustomed to
BE Qy’s,high level of customer service.”

¥ < Broker
“ . .
The most significant advancement
regarding true cost containment we’ve
seen in years.”

- President, Group Captive Member Company:

“EmCap has allowed us to take far more
control of our health insurance costs than
can be done in the fully insured market.”

- President, Group Captive Member Company

“With EmCap, our company has been able
to control pricing volatility that we would
have faced with traditional Stop Loss.”

- HR Executive, Group Captive Member Company

People are talking about Medical Stop Loss Group Captive solutions from Berkley Accident and
Health. Our innovative EmCap® program can help employers with self-funded employee health plans to
enjoy greater transparency, control, and stability.

Let’s discuss how we can help your clients reach their goals.

This example is illustrative only and not indicative of actual past or future results. Stop Loss is underwritten by Berkley Life and Health Insurance Company, a member company of W. R. Berkley
Corporation and rated A+ (Superior) by A.M. Best, and involves the formation of a group captive insurance program that involves other employers and requires other legal entities. Berkley and its
affiliates do not provide tax, legal, or regulatory advice concerning EmCap. You should seek appropriate tax, legal, regulatory, or other counsel regarding the EmCap program, including, but not limited
to, counsel in the areas of ERISA, multiple employer welfare arrangements (MEWAs), taxation, and captives. EmCap is not available to all employers or in all states.
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©2017 Berkley Accident and Health, Hamilton Square, NJ 08690. Al rights reserved. BAH AD2017-09 7/17 www.BerkleyAH.com a Berkley Company
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Accident & Health

A global insurance leader focused on
helping you solve unique risks, so you
can focus on what matters most.

QBE’s Accident & Health products
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d Institutional strength
meets your needs. Feel confident in QBE’s long-term security, stability, resources
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ORGAN TRANSPLANT SPECIAL RISK ACCIDENT

Direct writing carrier
Your QBE team is empowered with full underwriting and claims
paying authority since we retain risk on a net basis and are not
encumbered by reinsurers.

Limited and preferred distribution
To earn your trust, QBE only works with highly-qualified brokers
and administrative partners who have already earned our trust.

Caring

A culture of accountability, diversity, inclusion and philanthropy
sets the stage for our commitment to creating a brighter, more
sustainable world.

For information about our Accident & Health products and services,
please contact the representative in your area.

East: Mike Jacobs, 9786191539, mike jacobs@us.gbe.com
Northwest: Jon Tolzin, 952.8335016, jontolzin@usgbe.com
Southwest: Joe Kipp, 2144934219, josephkipp@us.gbe.com




Finally, plan documents should be consulted because while plan assets can never be
used to pay a settlor expense there may be provisions in those documents providing
that all or part f the plan administrative expenses are to be borne by the employer.

In Advisory Opinion 97-03A, DOL looked at “settlor” expenses in a series of
hypotheticals In one of those hypotheticals an employer produced a twelve page
booklet that included summary information about all the employer’s benefit plans
(health, dental, vision), as well as one full page devoted to non-ERISA covered
benefits (e.g., the physical fitness center, limousine services) and employee activities
(e.g, annual picnic, Holiday party, etc.).

The cost to prepare and distribute the booklet was approximately $125,000 annually.
In analyzing whether the cost of the booklet could be paid from plan assets, DOL
stated:

“[A] portion of the $125,000 for preparation and
distribution of the benefit booklets may also be a
permissible plan expense. Clearly, the plan sponsor
should pay that portion (1/12) of the costs of the
booklet that relates to non-plan matters (i.e, physical
fitness center, limousine services, picnic, etc). In
addition, a plan may pay only those reasonable
expenses relating to that plan, and therefore, each of
the plans should pay their proportionate share of the
expenses of the booklet.
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So, using this hypothetical, could
innovation credits be used to pay the
total cost of a benefit administration
system or a wrap SPD? Likely not if the
wrap SPD contained an explanation of
HSAs, a dependent care assistance plan,
buying and selling paid time off etc.

Also a benefit administration system would
need to be examined to determine whether
it performs settlor functions like production
of 1095-C forms, aspects of payroll
processing, enrollment in non-ERISA
benefits or other non-ERISA HR functions.

If it is determined that settlor functions
are implicated, then an allocation would
need to be made to settlor functions
similar to the DOL hypothetical above. Of
course, for expenses such as a benefits
administration system, the analysis is
going to be far more complex that the
preparation and distribution of a benefits
booklet as in the hypothetical.

Further complicating
the analysis is that
the decision on

how to allocate that
expense between the
employer and a plan
is a fiduciary decision
in itself. And, if the
employer stands

to benefit from the
allocation then there
are further prohibited
transaction issues.



C. OTHER POTENTIAL COMPLIANCE ISSUES

Other issues to be addressed with counsel include whether the innovation credits
might trigger a trust requirement or certain Form 5500 reporting such as additional
Schedule C forms. Additionally, outside the scope of this article, are potential
insurance rebating concerns that could arise for the insurance carrier and/or its
brokers.

D. APPROACHES AND GUARDRAILS

One approach may be to use insurers or vendors who do not generate innovation
credits. This might trigger a savings on premiums or other beneficial aspects of the
coverage. Of course, employers, understandably, do not want to “leave money on the
table” and if there is no ascertainable benefit to using an insurer or vendor that does
not provide innovation credits over one that does then an employer will likely select
the insurer or vendor that provides the credit.

Then, if innovation credits are involved the employer will need to decide whether it will

take a benefit by benefit approach or the more aggressive plan-wide “wrap” approach.

In the benefit by benefit approach is taken, the first step would be to see whether the
innovation credit could be locked down, so it only pays the legitimate plan expenses
for that benefit.

If the innovation credit is used for the expenses related to multiple benefits and/

or settlor expenses, then an allocation would need to be made on what percentage
of that expense is related to the benefit. If the innovation credit is greater than the
expense then, because of exceptions from ERISA's trust requirement for plan assets
held by an insurer, it is better for the insurer to hold any excess credits.

The plan-wide wrap approach would essentially be the same except the analysis
would be whether the innovation credit could be used exclusively for plan rather than
settlor expenses. If the expense represented both settlor and plan expenses, then
there would need to be an allocation between the two.

In both approaches any plan fiduciary should avoid making the allocation decision.
For example, for a benefit administration system it would be preferable for the vendor
for that system to provide the allocation percentages and analysis.

E. SUMMARY

As detailed in this month’s and last month’s articles innovation credits raise a number
of complex ERISA issues. DOL is aware of these types of arrangements and has
raised concerns so care should be taken to document that any innovation credits are
being used exclusively for legitimate benefit or plan expenses. m
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