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ACA, HIPAA AND FEDERAL

PRACTICAL Q &A

he Affordable Care Act (ACA), the Health Insurance Portability and Accountability Act of 1996 (HIPAA) and other federal
health benefit mandates (e.g, the Mental Health Parity Act, the Newborns and Mothers Health Protection Act, and the Women'’s
Health and Cancer Rights Act) dramatically impact the administration of self-insured health plans. This monthly column provides
practical answers to administration questions and current guidance on ACA, HIPAA and other federal benefit mandates.

Attorneys John R. Hickman, Ashley Gillihan, Carolyn Smith, Ken Johnson, Amy Heppner, and Earl Porter provide the answers in

this column. Mr. Hickman is partner in charge of the Health Benefits Practice with Alston & Bird, LLP, an Atlanta, New York, Los
Angeles, Charlotte, Dallas and Washington, D.C. law firm. Ashley, Carolyn, Ken and Amy are senior members of the Health Benefits
Practice. Answers are provided as general guidance on the subjects covered in the question and are not provided as legal advice to
the questioner’s situation. Any legal issues should be reviewed by your legal counsel to apply the law to the particular facts of your
situation. Readers are encouraged to send questions by E-MAIL to Mr. Hickman at john.hickman@alston.com.
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IRS PROVIDES 86 ANSWERS TO 86
QUESTIONS ABOUT THE COBRA
SUBSIDY (PART ONE)

On May 18, 2021 the Internal Revenue Service (IRS) issued Notice 2021-31, providing
86 Q&As on the COBRA premium assistance subsidy under the American Rescue
Plan Act of 2021 (ARPA).

This guidance comes less than two weeks before the May 31 deadline to send the
ARPA-required COBRA subsidy extended election notices. Notice 2021-31 is largely
consistent with the guidance issued back in 2009 for the COBRA subsidy under
the American Recovery and Reinvestment Act of 2009 (ARRA) but with a few
differences.

READERS TAKE NOTE. BETTER LATE THAN NEVER: The deadline for
issuing ARPA COBRA subsidy notices to assistance eligible individuals
(AEls) was May 31. Steps should be taken to ensure that notices are sent
as required to minimize potential agency penalties and claims exposure.
Any late or missed notices (especially in light of the evolving IRS guidance)
should be sent out as soon as feasible.

THE ARPA COBRA SUBSIDY

The ARPA COBRA subsidy applies to certain individuals (referred to as “assistance
eligible individuals” or AEls) whose COBRA qualifying event was an involuntary
termination of employment or a reduction in hours of employment.

This 100% COBRA subsidy is provided for the period April 1, 2021 to September 30,
2021. To be eligible for the COBRA subsidy, an AEI cannot be eligible for other group
health plan coverage or Medicare. AEls also include qualified beneficiaries who are
the spouse or dependent child of the AEI employee who also lost coverage because
of the AEI employee’s involuntary termination of employment or reduction in hours.

Generally, an employer advances the subsidy and then recoups that advance through
tax credits against the employer's Medicare tax obligations.

Q&A HIGHLIGHTS

One of the most anticipated aspects of the guidance was how the IRS would define
involuntary termination of employment and reduction in hours. The Notice largely
mirrors the guidance under ARRA but with some nuances.

The Notice provides that, with certain exceptions, an employee who terminates
employment because of concerns about workplace safety (presumably including
COVID-19) will be treated as having voluntarily terminated from employment and
therefore is not an AEI eligible for the subsidy.

The same is true for an employee who
terminates employment because of a
family member's health issues or a school
or daycare closure because of COVID-1g.
If, however, an employee is allowed to
voluntarily reduce his or her hours to take
care of a family member or for childcare
concerns (or for any other reason) and
loses coverage because of the reduction
in hours, the individual would be an AEI.

The IRS provided one surprise on how
the 60-day “second bite” (extended
election period) for subsidized COBRA
coverage interacts with the COVID-19
Outbreak Period extension for electing
unsubsidized COBRA coverage.

An AEl electing subsidized COBRA
coverage must also elect unsubsidized
coverage for prior periods if the AEI
desires that unsubsidized coverage.
The AEI will lose the right to any
unsubsidized coverage if the AEI fails
to elect this coverage within the 60-day
deadline for electing the subsidy.

This is true even though the Outbreak
Period for election for that unsubsidized
coverage has not otherwise expired.

AEls are ineligible for the subsidy if
they are eligible for other group health
plan coverage or Medicare. The IRS
provides some helpful guidance on
what it means to be “eligible” for other
coverage but also provides some “traps”
for eligibility due to extended HIPAA
special enrollment opportunities under
the Outbreak Period.

The IRS notes that employers that
already subsidize COBRA coverage

will not be eligible for the full Medicare
tax credit to the extent of the subsidy.
This is the same guidance as provided
under ARRA, but the IRS provides some
helpful Q&As on possibly ending the
employer subsidy to take full advantage
of the ARPA COBRA subsidy.
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Q&A SUMMARY Q&A 3 states that an individual can be

an AEI more than once. For example,
The IRS divided its 86 Q&As into the following sections: (1) Eligibility for COBRA

Premium Assistance; (2) Reduction in Hours; (3) Involuntary Termination of

if an individual (1) loses coverage for a

group health plan due to an involuntary
Employment; (4) Coverage Eligible for COBRA Premium Assistance; (5) Beginning of

COBRA Premium Assistance Period; (6) End of COBRA Premium Assistance Period;
(7) Extended Election Period; (8) Extensions Under the Emergency Relief Notices;
(9) Payments to Insurers Under Federal COBRA; (10) Comparable State Continuation
Coverage; (11) Calculation of COBRA Premium Assistance Credit; and (12) Claiming

termination of employment; (2) gains
coverage under the group health plan
of a spouse; and (3) loses that spousal
coverage because of the spouse’s
involuntary termination of employment,
the COBRA Premium Assistance Credit that individual will be an AEI due to both

This Part One article addresses Q&As in the first 4 categories above. Q&As in losses of coverage.

categories 5-12 are covered in Part Two of our article, which will be in the August
issue of The Self-Insurer.
AE| attestations

1. ELIGIBILITY FOR COBRA PREMIUM ASSISTANCE (Q&AS

1-20)
Q&As 4-7 provide critical guidance on
use of AEI attestations to determine
AE| definition: el|g|b|I|ty for the COBRA SUbSidy.

Notably, employers can require the AEI
attestation to establish an involuntary
Q&As 1 and 2 provide the definition of an AEl as described above, clarifying that an  termination of employment or reduction
individual whose termination of employment was for gross misconduct will not be an
AEL

Stop Loss that does
more than stop loss

Looking for an insurance carrier that does more than identify trends?

At Voya Employee Benefits, we take the next step, providing in-depth insights into what’s driving costs. Our proprietary data
and analytics tools reveal the solutions that help your self-funded clients manage risk better—and protect assets over time.

For Stop Loss insurance that does more, contact your local Voya Employee Benefits
sales representative or to download our latest proprietary insights visit voyastoploss.com.

PLAN | INVEST | PROTECT VOyAQ

FINANCIAL

Stop Loss Insurance is underwritten by ReliaStar Life Insurance Company (Minneapolis, MN) and ReliaStar Life Insurance Company of New York (Woodbury, NY). Within the State of New
York, only ReliaStar Life Insurance Company of New York is admitted, and its products issued. Both are members of the Voya® family of companies. Voya Employee Benefits is a division of
both companies. Product availability and specific provisions may vary by state.

©2020 Voya Services Company. All rights reserved. 1151065
205914 - 05012020
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in hours and that the AEl is not eligible for other disqualifying group health plan OTHER DISQUALIFYING
coverage. COVERAGE

Q&As 9-13: In this series of Q&As, the
Further, employers may rely on the attestation unless they have actual knowledge IRS emphasizes that it is simply eligibility

that the individual is not eligible for a subsidy. If an employer does not use the for other group health plan coverage

attestation, however, it must keep documentation to substantiate that the individual or Medicare and not enrollment that

was eligible for the subsidy. If an employer uses an AEI attestation, it must keep that makes an AEl ineligible for the subsidy.

document to substantiate eligibility for the Medicare tax credit. An AEI, however, is not eligible for other

coverage if the AEl is in a waiting period
for that coverage.

Practice Pointer: The U.S. Department of Labor Sim”:lr'y, ii o AEI has mé?sed oper
\ , e enroliment 1or coverage (1or example, in
(DOL) issued model ARPA notices specifically 2 spouse's plan) and cannot enroll mid-

year, the individual is not eligible for other

contemplating the use of an AEl attestation on the
form "Request for Treatment as an Assistance Eligible | ,ever open enrolment for that
Individual.” On that form, the AEl certifies both to an  spouse's plan occurs during the subsidy
involuntary termination of employment (or reduction Z?f\;ecrt?\?eedpaizoj;r\:\::;ht::(;:irjgj period,
in hours) and that the AEI was not eligible for 0ther oo oe o commn s o sheno o
disqualifying coverage. Many employers and COBRA ~ not the AETenrolls in that coverage.
administrators used this form or a variation. For thoge ~Remember however, that efigibilty for
that did not, there very well may be other employer dtTtdegh ngjﬁo;s;
records that can be used to verify that the AFl ¢ notdisqualiying coverage
experienced an involuntary termination of employment o 4 eiends the period that an

or a reduction in hours. However, an employer g‘rdoi:ﬁi';;“;;ﬂ'uz;ﬂ:ﬁ/ﬁ;‘j\gm
cannot generally determine whether an AEl is eligible  enroliment rights. An individual with

for other disqualifying coverage without the AE| o
attestation. Yet the RS indicates that an employer even outside an open enrollment period

group health plan coverage.

In an interesting twist, the Outbreak

must still have this documentation. Therefore, Under the Outbreak Period guidance,
. o . . the period to assert HIPAA special
collecting and retaining the attestation remains a enrollment rights is extended until the

earlier of 31 days after the end of the

critical part of the documentation needed to establish o, car period tuhich is ongoing) o

that the AEl is eligible for the subsidy so that the one year and 31 days after the HIPAA
. ) ' special enrollment event.

employer can claim the Medicare tax credit.
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Thus, an AEI with ongoing HIPAA special enrollment rights will be eligible for group SECOND QUALIFYING EVENTS

health plan coverage and ineligible for the subsidy. (Q&A 9, Example 3) AND DISABILITY EXTENSIONS
Practice Pointer: The rules regarding eligibility In a break from prior ARRA guidance,

. o in Q&A 17, the IRS provides that if

for other disqualifying coverage are complex as the original qualifying event was an

involuntary termination of employment or

llustrated by the HIPAA special enrollment rights and . cquction in hours and the ndividual's
the Outbreak Period. Other complications abound. For 18 months forthat coverage ended

before April 1, 2021, then the individual

example, if an individual cannot enroll in a SpouSe’'s  may still be eligivle for a subsidy if stil
. . enrolled due to a disability extension or
plan on a pre-tax basis mid-year but could enroll = second qualifying event extends the
on a post-tax basis, that individual is apparently not gegjjoxijm coverage into the
ubsidy period.
eligible for a subsidy. Also, because of the COVID-19 -
. . . . . The second qualifying event would only
pandemic, the IRS provided guidance in Notice extend the coverage period of a spouse
or dependent. The same rule is true for

2021-15 that permitted an employer to allow mid- otoncions undor a state min-COBRA
year elections into group health plans that ordinarily ~ thatextends beyond 18 months.

would not be allowed under the cafeteria plan rules. Practice Pointer:

AEls may be unaware of whether a spouse’s plan Generally, employers
has adopted such a provision and that they are, in and COBRA

fact, eligible for the spouse’s group health plan. administrators “looked
Further, most AEls who are 65 or older can enroll back” to October 2019
in Part A of Medicare at any time even outside the (18 months before
special enrollment periods that are applicable to April 2021) to notify
Medicare Part B. So, whether enrolled in Part A or potential AEls. This
not, it would seem that an individual 65 or older guidance will likely
would be ineligible for the subsidy. As mentioned require a “look back”
above, an employer can rely on an AEl's attestation much further for

that the AEl is not eligible for other coverage. Given those COBRA qualified
all the complexities surrounding what it means o beneficiaries who

be “eligible” for other coverage, this is all the more have experienced a
reason to use the attestation. disability extension or

a second qualifying
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event and elected COBRA. The effect of this The IRS maintained the general

definition of involuntary termination of

expansion of who may be an AEl is likely limited employment from ARRA, which is the
“severance from employment due to the

because the individual with a disability extension or i aependent exercise of the unilaterai
a second qualifying event must have “remaingd on ~ 2utherty of the employer toterminate

the employment, other than due to the

COBRA continuation coverage” to be eligible for this — employee's impiicit or explicit request,

where the employee was willing and able

BXTBHSIDH and the SUbSldy to continue performing services!

As under ARRA, the IRS has specifically
articulated that a “good reason”
resignation would constitute an
2. REDUCTION IN HOURS (Q&AS 21-23) . o
involuntary termination of employment
if it is due to an “employer action that
results in a material negative change

In these Q&As, the IRS confirms that a reduction in hours can be voluntary if it , , .
in the employment relationship for the

triggers a loss of coverage. Also, a furlough where there is a complete reduction in .
. . ' . S employee analogous to a constructive
hours but the employment relationship continues constitutes a reduction in hours, as discharge” (Q&A 24)
does a “lawful strike” as long as the employee and employer intend to continue the
employment relationship during the strike. In a somewhat ambiguous Q&A (Q&A
25), the IRS states that an involuntary

The reduction in hours must, however, have resulted in a loss of coverage for the L
termination of employment occurs

event to trigger COBRA coverage (and thus ARPA eligibility). when the employer takes action to

terminate the individual's employment
while an employee is away form work
due to illness or disability if “there

3. INVOLUNTARY TERMINATION OF EMPLOYMENT (Q&AS
24-34)

is a reasonable expectation that the
employee will return to work after the
illness or disability has subsided”

INNOVATIVE STOP LOSS AND ANCILLARY SOLUTIONS

At BenefitMall, we know that employer groups benefit most from treating their
health plan as an investment rather than an expense. Our team of self funded
consultants can help you succeed by offering:

* Reporting, Compliance Services * Unbiased Expertise and Review

and Plan Document Review ¢ Initial Placement, Implementation and
¢ Billing and Premium Collection Renewal of Coverage
e Ancillary Products and Services e Claims Audit, Submission, Tracking, and

Resolution Services

Beneﬁtl\/laly

NEXT GENERATION BROKER SERVICES

©2020 BenefitMall. Al rights reserved.

www.benefitmall.com 888.248.8952
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Practice Pointer: Of course it is often unknown The termination, however, will be

considered involuntary if the “employee

whether an employee will ever return from long-term  can demonstrate that the employer's
actions (or inactions) resulted in

disability. Qur interpretation is that the inquiry should , aterial negative change in the

be whether the employee would return if he or she ~ employmentrelationship analogous toa
constructive discharge!

recovered from the disability. If so, any termination

A termination of employment will also

of employment will be considered involuntary. If, be voluntary for an employee who

\ leav mployment b f a famil
however, an employee informs the employer that members hoalth o a schoslor daycare
the employee will never return or if the employee closure because of COVID-16 (Q&A 31)

recovers and takes other employment, then the formal On the other hand, ifan employee is

allowed to voluntarily reduce his or her

termination of that employee will be considered hours to take care of a family member
, or because of childcare issues and loses
VOluntary rather J[han IﬂVU|UnTary coverage because of the reduction in

. . , . , , hours, the individual would be an AEI.
The Notice provides that, with certain exceptions, an employee who terminates

employment because of concerns about workplace safety (presumably including
COVID-19) will be treated as having voluntarily terminated from employment and
therefore is not an AEI eligible for the subsidy (Q&A 30).

<x
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Among the other guidance on involuntary termination of employment:
e Death is not an involuntary termination of employment. (Q&A 33)
o Retirement is not an involuntary termination of employment unless:

e Absent retirement, the employer would have terminated the
employee.

e The employee was willing and able to continue employment.

e The employee had knowledge that he/she would be terminated
absent the retirement. (Q&A 26)

® Aninvoluntary termination includes an employee who terminates
employment due to a material reduction in the employee’s hours (good
reason termination) even if the reduction in hours did not cause an initial
loss in coverage. (Q&A 32)

® An involuntary termination includes a resignation due to a material
change in location of employment. (Q&A 28)

® Participation in a “window program” will be an involuntary termination of
employment. (Q&A 29)

® An employer's decision not to renew an employee'’s contract is an
involuntary termination, unless the parties understood at the time they
entered into the contract that the contract was for specified services
and would not be renewed. (Q&A 34)

4. COVERAGE ELIGIBLE FOR COBRA PREMIUM ASSISTANCE
(Q&AS 35-42)

This series of Q&As confirms that the subsidy is available for all group health plans
except health FSAs and includes dental and vision coverage and HRAs (including
ICHRAs). QSEHRAs are not included because QSEHRASs are not group health
plans. (Q&As 35, 39, and 40)

AEls enrolled in retiree-only coverage will be eligible for the subsidy only if the retiree
coverage is available under the same group health plan that covers active employees.
(Q&A 36)

The Q&As in categories 5-12 are covered in Part Two of our article, which will be
in the August issue of The Self-Insurer. B
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