A NEW ERA FOR DOL EBSA ENFORCEMENT
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The Department of Labor’s Employee Benefits Security Administration (EBSA) recently issued Field
Assistance Bulletin 202601 (“FAB 2026-01"), titled Guiding Principles for EBSA Enforcement Priorities.
Signed by newly confirmed Assistant Secretary Daniel Aronowitz, FAB 2026-01 reflects a marked change
in how EBSA will select cases, frame theories, and conduct investigations.

Although FAB 202601 is an internal policy memorandum directed to EBSA personnel, its direction as
to how investigations are to be selected, reviewed, and conducted is relevant to entities that are subject
to EBSA investigations, including plans, fiduciaries, and their advisers. FAB 2026-01 provides guidance
to EBSA investigators on when to pursue cases, when not to, and how to avoid regulating through
enforcement. These updated approaches should be taken into account by plan service providers and
fiduciaries alike.

Also of importance is that FAB 2026-01, by its own terms, creates no enforceable rights. As an internal
EBSA policy, the FAB “is not intended to, does not, and may not be relied upon to create any rights,
substantive or procedural, enforceable by law by any party in any matter, civil or criminal.”

BACKGROUND: FABS AS ENFORCEMENT SIGNALS

FABs function as a window into EBSA’s enforcement posture. Earlier FABs frequently provided transitional
relief (e.g., fiduciary rule implementation and fee disclosure regimes); temporary enforcement safe
harbors; and targeted guidance. Historically, FABs addressing enforcement issues often appeared in
response to invalidated regulations (e.g., FAB 201802 following the Fifth Circuit’'s investment fiduciary rule
decision); new statutory regimes (e.g., Consolidated Appropriations Act 2021 disclosure requirements);
and operational enforcement challenges (e.g., missing participants, MEWA failures).
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FAB 202601 is substantively different. Rather than addressing a discrete legal development, it sets out an
agencywide enforcement philosophy—and does so in explicit (but not enforceable) terms.

GUIDING PRINCIPLES OUTLINED IN FAB 202601

FAB 2026-01 identifies four guiding principles that now govern EBSA enforcement decisions. Each could
have direct implications for service providers supporting group health plans.

1. Enforcement Should Target the Most Egregious Conduct and Significant Harm

EBSA instructs its staff to focus investigations on cases involving serious harm to participants or
beneficiaries, with particular emphasis on criminal cases. In civil enforcement, the emphasis will be

on breaches of the duty of loyalty or situations involving direct evidence of non-exempt prohibited
transactions intertwined with impermissible conflicts of interest. EBSA believes that it should be targeting
cases “where the Department can make the most significant difference in addressing harm to plan
participants and beneficiaries.” To that end, FAB 202601 states:

“[...] our highest priority will be to target individuals and entities who, acting in bad faith, improperly
administer plan benefits or misappropriate (or aid in the misappropriation of) assets set aside for the
benefit of the American worker. This includes conduct designed to enrich themselves or other goals
unrelated to participants’ best interests, such as the promotion of environmental, social, or governance
objectives.”
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To the extent any enforcement activity is “solely based on a prudence breach,” EBSA will take a more
measured approach. For service providers and plan sponsors, this direction is notable for two reasons.
First, the FAB explicitly distinguishes loyalty breaches from mere process-based prudence claims,
recognizing that ERISA is “a law of process and not results.” Second, EBSA cautions investigators to
avoid second-guessing fiduciary judgment where enforcement is based solely on alleged prudence failures
without evidence of disloyalty or conflicted conduct.

This exercise of restraint tracks longstanding judicial reluctance to impose hindsight-based fiduciary
liability and could signal increased restraint toward investigations premised only on, for example, fee levels,
vendor selection outcomes, or plan design disagreements—absent conflicts of interest.

2. No Regulation Through Enforcement

Perhaps the most consequential provision for service providers is EBSA’s explicit rejection of policymaking
through enforcement actions. FAB 202601 states plainly:

“Consistent with the principles of fairness ... EBSA will not regulate through enforcement whenever
possible.”

FAB 2026-01 further provides that novel legal theories or interpretations of ERISA “should not be first
articulated during enforcement actions” and instead should proceed through “notice-and-comment
rulemaking or sub-regulatory guidance.”

Unless senior leadership provides written approval, EBSA enforcement activity must have a close nexus to
one of three sources:

® The plain language of ERISA;
® Clearly established regulations or prominently published guidance, or;

® Clearly established case law.

More generally, this principle reflects an effort to ensure that enforcement theories are anchored to
existing statutory text, established guidance, or settled case law, rather than being used as a vehicle to
announce new interpretive positions. This should help curtail “regulation by surprise.”

3. Senior-Level Review of Significant Enforcement Actions

FAB 202601 requires centralized oversight of major enforcement decisions. The following must be
reviewed by EBSA leadership, including the Director of Enforcement and the Assistant Secretary:

® Novel legal positions;
® [ssues likely to generate circuit splits;
® Departures from prior EBSA positions;

® Any other issues identified as being of interest or importance to the Assistant Secretary.
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Investigators must, for significant actions, provide leadership with:

® A clear description of the matter’s significance;
® The rationale for the proposed enforcement approach, and;

® All material correspondence with the investigated party or counsel.

For service providers, this could elevate the importance of early engagement and advocacy, as records and
communications are expressly contemplated as part of leadership review.

4. Timeliness and Responsiveness in Investigations

FAB 2026-01 directly acknowledges longstanding complaints—by Congress and regulated entities—about
open-ended investigations. Some investigations have carried over across 5 or more years. Now, absent
exceptional circumstances, EBSA commits to completing:

® Routine investigations within 18 months; and

® Complex investigations within 30 months.

Investigations exceeding these timeframes require quarterly leadership review, with reporting obligations
up the chain. This is a significant operational commitment, particularly for service providers who have
experienced multiyear audits involving expansive document requests and evolving theories.

Independence from Private Litigation

FAB 202601 also states that EBSA investigators and enforcement personnel “will not do anything that
compromises the Department’s independence, integrity and credibility,” including avoiding any appearance
that enforcement priorities or activities are being coordinated with plaintiff lawyers pursuing private
actions. FAB 2026-01 specifically references an ongoing Office of Inspector General investigation into

the use of certain common-interest agreements, and notes that the guiding principles in the FAB may be
updated following that inquiry.

Implications under FAB 2026-01 for Health Plan Service Providers

Although FAB 202601 applies across all ERISA-covered plans, its framing has particular relevance for
health plan service provider enforcement.

Historically, EBSA’s national projects have increasingly scrutinized:

® Service provider compensation arrangements;
® Conflicts of interest;
® PBM and TPA fee structures;

® MEWA-related activity.
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FAB 202601 does not abandon these priorities. Instead, it re-anchors them:

® |oyalty breaches and conflicts remain central;
® Process-focused fiduciary claims may receive more restraint;

® Enforcement is tied explicitly to harm and bad faith.

For service providers that can demonstrate, for example, transparent compensation, documented conflict
mitigation and reasoned fiduciary processes supporting their roles, FAB 202601 offers language that may
be helpful to frame interactions with EBSA investigators.

Key Takeaways

FAB 202601 is not an enforceable document but does signal a new enforcement identity for EBSA. For
service providers to self-insured ERISA health and welfare plans, FAB 202601:

® Clarifies where EBSA intends to concentrate its enforcement energy;
® Narrows the circumstances in which aggressive theories could emerge;

® Reinforces the value of documented process, transparency, and loyalty.

While FAB 202601 does not eliminate enforcement risk or offer any guarantees, it has the potential to
reshape the rules of engagement—and provide a framework for both compliance planning and enforcement
response. ®

Attorneys John Hickman, Ashley Gillihan, Amy Heppner, and Laurie Kirkwood provide the answers in this
column. John is partner in charge of the Health Benefits Practice with Alston & Bird, LLP, an Atlanta, New
York, Los Angeles, Charlotte, Dallas and Washington, D.C. law firm. Ashley is a partner in the practice, and
Amy and Laurie are senior members in the Health Benefits Practice. Answers are provided as general
guidance on the subjects covered in the question and are not provided as legal advice to the questioner’s
situation. Any legal issues should be reviewed by your legal counsel to apply the law to the particular facts of
your situation. Readers are encouraged to send questions by email to John at john.hickman@alston.com.
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