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DOL PROPOSES NEW ELECTRONIC DISCLOSURE
SAFE HARBOR FOR GROUP HEALTH PLANS

| Written By Alston & Bird Health Benefits Practice

-I-he Department of Labor has proposed a significant expansion of ERISA electronic disclosure rules by
creating a new electronic-delivery safe harbor for group health plans. The proposal largely extends to
health plans the notice-and-access framework that has applied to pension plans since 2020, allowing plan
administrators to furnish most ERISA-required disclosures electronically through a website accompanied
by a Notice of Internet Availability.

If finalized, the rule would substantially modernize health plan disclosure practices, reduce reliance on
paper mailings, and potentially generate hundreds of millions of dollars in annual administrative savings,
while preserving participants’ rights to request paper copies and opt out of electronic delivery entirely.

OVERVIEW OF THE PROPOSED RULE

The proposal would add a new ERISA electronic disclosure safe harbor specifically for group health plans
under proposed 29 C.F.R. § 2520.104b-32. Under the new framework, a health plan administrator could
satisfy ERISA's disclosure obligations by:

* Posting required disclosures to a website or other electronic repository;

* Sending participants a Notice of Internet Availability informing them that the document is available
online;

* Providing free paper copies of any covered disclosure upon request; and

* Allowing participants to opt out of electronic delivery and receive paper disclosures.
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The proposal is intended to supplement—not replace—the current 2002 “wired at work” electronic
disclosure safe harbor, which required electronic access at the worksite. Plan administrators could
continue using the existing rules or continue furnishing paper disclosures if they prefer. The proposal
would allow insurers that agree to fulfill plan disclosure obligations to use the new safe harbor.

The DOL estimates the proposal could save approximately $402 million annually by reducing printing and
mailing costs associated with ERISA health plan disclosures.

APPLICATION OF THE SAFE HARBOR

The safe harbor applies to ERISA-covered group health plan documents or information that the
administrator is required to furnish to participants and beneficiaries pursuant to Title | of ERISA, as well as
documents that must be furnished upon request.

Examples of Group Health Plans Subject to| Arrangements Typically Not Subject to New Rule
New Rule

Group health coverage, dental coverage, HSAs, dependent child/day care arrangements,

vision coverage, EAP coverage, HRAs, life insurance, disability coverage, parking and transit
ICHRAs, most wellness programs, health programs

FSAs,

Examples of Group Health Plan Examples of “On Request” Communications Covered by
Communications Covered by New Rule New Rule

SPDs, SMMs, SBCs, CHIP Notice, MHPAEA Any ERISA document required to be furnished upon
NQTL CAA request, including but not limited to COBRA Communica-
tions and Notices, Claims and Appeals Communications,
etc. [Note: That in order to utilize the e-delivery mode

a valid work email must exist (for the employee) or be
provided (e.g., for spouse/dependents).]

To rely on the safe harbor, the group health plan administrator must receive an email address or number
to communicate with a covered individual. Prior to relying on the safe harbor, the administrator is
required to furnish an initial notification to each individual of the intent to communicate electronically.
While this notice must generally be in writing, a plan administrator may rely on the 2002 safe harbor
(allowing electronic communications to certain “wired at work” employees) to furnish this initial notice
electronically.

The initial notification should include the following information:

* a notification that covered documents will be furnished electronically to an electronic address;

¢ identification of the electronic address that will be used for the individual;

* any instructions necessary to access the covered documents;

* a cautionary statement that the covered document is not required to be available on the website for
more than one year or, if later, after it is superseded by a subsequent version of the covered document;

* a statement of the right to request and obtain a paper version of a covered document, free of charge,
and an explanation of how to exercise this right; and a statement of the right, free of charge, to opt out
of electronic delivery and receive only paper versions of covered documents, and an explanation of how
to exercise this right.
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HOW THE PROPOSAL COMPARES TO THE CURRENT 2002 E-DISCLOSURE RULE
Current Rule: Limited Electronic Delivery

Under the current 2002 safe harbor, electronic delivery generally is permitted only for:

1. Employees who are “wired at work”—that is, employees who use electronic systems as an integral
part of their job and have effective work-related access to disclosures; or

2. Individuals who affirmatively consent to electronic disclosure and satisfy detailed consent
procedures.

The affirmative consent process can be administratively burdensome. It requires detailed disclosures
regarding hardware and software requirements, withdrawal rights, and consent procedures, and may
require renewed consent when technological requirements change.

PROPOSED RULE: DEFAULT ELECTRONIC DELIVERY

The proposed rule would largely eliminate the need to determine whether participants are “wired at work”
or to obtain affirmative consent. Instead, electronic delivery would generally be available whenever the
participant or beneficiary has provided an electronic address, or has been assigned one by an employer.

This represents the proposal’s most significant policy change: moving from an opt-in model to a default
electronic delivery model, while retaining participant protections through paper-copy and opt-out rights.
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SIMILARITIES TO THE 2020 PENSION PLAN SAFE HARBOR

The proposal is intentionally modeled on the pension plan electronic disclosure rule adopted in 2020,
which follows a notice-and-access framework. Under this framework, plan administrators must notify
plan participants and beneficiaries about the online disclosures, provide information on how to access the
disclosures, and inform participants and beneficiaries of their rights to request paper copies or opt out
completely.

Like the 2020 pension plan safe harbor, the proposed rule would:

¢ Use a notice-and-access framework;

* Require a NOIA whenever documents are posted;

* Require website accessibility, readability, and searchability standards;
* Require confidentiality safeguards;

¢ Permit annual combined NOIAs;

* Require procedures to address invalid electronic addresses; and

* Preserve participant rights to paper copies and global opt-outs.

In many respects, the proposed rule simply extends the operational structure of the pension plan safe
harbor to group health plans.

KEY DIFFERENCES FROM THE 2020 PENSION PLAN RULE

Although the proposal closely tracks the pension plan framework, several notable differences reflect the
unique privacy concerns associated with health-plan information.
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1. No Direct Email Delivery Option

Perhaps the most important difference is that the proposal does not permit the alternative direct-email
delivery method available under the pension plan safe harbor. Under the pension rule, administrators

may furnish covered documents directly by email. The DOL declined to extend that feature to health

plans because many health-plan disclosures may contain sensitive health information or protected health
information. The Department expressed concern that emailing such information—particularly to employer-
issued email accounts—could create privacy risks.

2. Broader Definition of Covered Documents

The proposal is broader than the pension safe harbor in one important respect. The pension rule excludes
documents that must be furnished only upon request. By contrast, the proposed health-plan rule would
allow electronic delivery even for documents that must be furnished solely upon request, such as certain
plan documents requested under ERISA § 104(b)(4).

The DOL explains that excluding the email delivery option justified providing additional flexibility elsewhere
in the rule.

3. Adult Dependent Children as Covered Individuals

The proposal expressly allows dependent children aged 18 or older who provide their own electronic
address to receive disclosures directly. This provision appears tailored to health-plan administration and
has no direct analog in the pension context.

4. Modified Initial Notice Requirement

Another notable difference involves the transition rules. Under the pension safe harbor, existing
participants generally received the initial transition notice on paper. The health-plan proposal would allow
administrators to send the initial transition notice electronically to individuals already receiving disclosures
electronically under the 2002 safe harbor (i.e., employees who qualify as “wired at work” or who opted
into electronic disclosure).

PRACTICAL IMPLICATIONS FOR HEALTH PLAN SPONSORS

For employers and plan administrators, the proposal would significantly simplify electronic disclosure
compliance. The need to track who qualifies as “wired at work,” obtain affirmative consent from non-
workforce individuals, and maintain consent documentation would largely disappear. Participants could
instead be treated as electronically connected by virtue of providing an email address or mobile number.

At the same time, plan sponsors would need to implement new operational requirements, including
website maintenance standards, NOIA procedures, monitoring for invalid electronic addresses, and opt-
out processing systems. They would also need to continue complying with HIPAA privacy and security
requirements independent of the new safe harbor. For example, HIPAA has its own protocol for the
delivery of HIPAA-required notices.

TAKEAWAY

The proposal represents the most significant change to ERISA health-plan disclosure rules in more than
two decades. By extending a modified version of the 2020 pension-plan notice-and-access model to group
health plans, the DOL seeks to replace the current consent-based approach with a default electronic-
delivery framework that better reflects contemporary communication practices. At the same time, the
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proposal preserves participant protections through free paper copies, universal opt-out rights, website
accessibility standards, and HIPAA-sensitive privacy protections. If finalized substantially as proposed,
plan sponsors will gain a more streamlined pathway to electronic disclosure while participants retain
meaningful control over how they receive important health-plan information.m

Attorneys John Hickman, Ashley Gillihan, Amy Heppner, Laurie Kirkwood, and Michelle Jackson provide the
answers in this column. John is partner in charge of the Health Benefits Practice with Alston & Bird, LLP,
an Atlanta, New York, Los Angeles, Charlotte, Dallas and Washington, D.C. law firm. Ashley is a partner in
the practice, and Amy, Laurie, and Michelle are senior members in the Health Benefits Practice. Answers are
provided as general guidance on the subjects covered in the question and are not provided as legal advice

to the questioner's situation. Any legal issues should be reviewed by your legal counsel to apply the law to
the particular facts of your situation. Readers are encouraged to send questions by E-MAIL to John at john.
hickman@alston.com.
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