REGULATORY RECAP: COVID-19 & THE ONGOING
IMPACT ON SELF-FUNDED PLANS

| Written by Kelly E. Dempsey

he self-funded industry, and the insurance industry in general, has always
been subject to constant change and 2022 is not proving to be any different. From
the Consolidated Appropriations Act of 2021 (CAA) (which includes the NQTL
Comparative Analysis requirement, the No Surprises Act (NSA), and the Transparency
Rules, there are a lot of regulations to keep our eyes on.

And of course, we cannot forget about the ongoing implications COVID-19 have on
group health plans, and those implications continue to compound.

There has been no shortage of government regulations and mandates in terms of
this virus; to do it all justice, it makes sense to start with a quick summary of the many
rules and regulations that are still in existence.
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From a review of the U.S. Department of ~ ongoing. President Biden last extended the National Emergency in February 2022
Health and Human Services (HHS) and this year.
the U.S. Department of Justice (DOJ)

long COVID guidance, to the United TOLLING OF DEADLINES UNDER COVID-19 RELIEF

States Equal Opportunity Commission

(EEOC) guidance that many have Due to the COVID-1g pandemic, the DOL and IRS issued a Joint Rule extending
overlooked, it is worth reviewing ongoing  certain deadlines for most group health plans, disability and other employee welfare
requirements. benefit plans, and employee pension benefit plans.’

PUBLIC HEALTH EMERGENCY This rule defines an “Outbreak Period” from March 1, 2020 until 60 days after the end
(PHE) AND THE NATIONAL of the declared state of the National Emergency, and states that this Outbreak Period
EMERGENCY PERIODS must be disregarded for the calculation of any applicable deadlines, including:

These periods are often conflated, but 1. With respect to plan participants, beneficiaries, qualified beneficiaries, and

the distinction is an important one, since claimants:

some health plan requirements hinge ® the 30- or 60-day period to request Health Insurance Portability and

on the PHE, while others hinge on the Accountability Act special enrollment;

National Emergency. ® the 60-day election period for Consolidated Omnibus Budget Reconciliation Act

(COBRA) continuation coverage;
The PHE (declared by the HHS ® the date by which COBRA premium payments must be made;

Secretary) was extended in April 2022 ® the date by which individuals must notify the plan of a COBRA qualifying event

and set to expire in mid-July 2022; or determination of disability;

however. the Biden administration noted ® the date by which individuals may file a benefit claim or appeal under the plan’s

there will be 60 days advance notice claims and appeals procedures; and

before the PHE will expire. ® the date by which individuals may file a request for an external review or file

information to perfect an incomplete request for external review.

No such notice has been given as of
the date of this article was written, thus
the PHE is likely ongoing, potentially
for at least 60 more days. The coverage
mandates related to COVID-19 testing
and the vaccine are tied to the status of
the PHE.

The “Extensions of Certain Timeframes”
— often referred to as the “tolling of
deadlines” — such as HIPAA

special enrollment rights, COBRA
election periods, and, most daunting

of all for many, claims and appeals
submission timeframes — hinge on the
National Emergency and especially the
so-called Outbreak Period.

The Outbreak Period ends 60 days after
the announced end of the National

Emergency, which to date is also still
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2. With respect to group health plans and
their sponsors and administrators, the
date by which a COBRA election notice
must be provided.

On February 26, 2021, the Agencies
released EBSA Disaster Relief Notice
2021-01, which clarified that there is a
one-year limitation on the “Outbreak
Period” tolling relief outlined above. To
summarize the notice, there are three
key points:

® The DOL interprets this one-year
limit to apply to each individual event
tolled, not the relief as a whole or
the Outbreak Period.

® The period disregarded under the
Final Rule above will end after one
year, or at the end of the Outbreak
Period as originally outlined,
whichever comes first.

® This relief notice does not end the
Outbreak Period.

Steadfast protection
for the unpredictable

The crucial takeaway for Notice 2021-01 is that in no case will the disregarded period
with respect to any of the events outlined above exceed one calendar year.

To illustrate an example of that guidance, a claim that ordinarily must be submitted on
or before March 1, 2020 would now still be considered timely filed until March 1, 2021.

Obviously, this causes self-funded plans and their claims administrators a great deal
of grief; from the administrative headache to potential stop-loss denials (since stop-
loss carriers are not bound to this same requirement!), the ongoing tolling period has
proven problematic for many.

To summarize the above, the extension of timeframes to submit special enroliment
information, appeals, and COBRA elections are all ongoing, as well as the
requirement for group health plans to cover COVID-1g testing and the vaccine. Now
that we have been living with COVID-19 for over two years, there is more developing
guidance on those who suffer from longer term effects of COVID-19g, so let's switch
gears.

Stop Loss coverage that weathers any storm

Our Stop Loss Insurance mitigates the impact of devastating medical claims through flexible contracts, customizable plans and
a consultative, client-focused approach. With more than 40 years of industry experience, we provide unparalleled guidance and
protection for businesses — whether you're carving out Stop Loss for the first time or an experienced client looking for cost containment.

Trust the provider that’s stopped loss over and over again: visit voyastoploss.com for more information

PLAN | INVEST | PROTECT

VOVYA.

FINANCIAL

Stop Loss Insurance is underwritten by ReliaStar Life Insurance Company (Minneapolis, MN) and ReliaStar Life Insurance Company of New York (Woodbury,
NY). Within the State of New York, only ReliaStar Life Insurance Company of New York is admitted, and its products issued. Both are members of the Voya®
family of companies. Voya Employee Benefits is a division of both companies. Product availability and specific provisions may vary by state.

©2022 Voya Services Company. All rights reserved. 2225973
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GUIDANCE ON "LONG
COVID" AS A DISABILITY
UNDER THE ADA,
SECTION 504, AND
SECTION 1557

In July 2021, HHS and the DOJ
issued guidance on “long COVID"
as a disability.? The Centers for
Disease Control and Prevention
(CDC) defines long COVID as

a condition where an individual
who has been infected with the
COVID-19 virus experiences
long-term effects from the
infection. Long COVID symptoms
can occur for months after the
initial infection and can include
new or recurring symptoms at a
later point in time.

One might think that long COVID
automatically qualifies as a disability,
but the guidance indicates otherwise.
An individual's condition and any of the
symptoms must substantially limit a
major life activity in order to rise to the
level of a disability.

When assessing the individual's situation,
the impact to a major life activity must

be reviewed without the benefit of
medications, treatments, and other
measures used to reduce or compensate
for symptoms.

This guidance is not earth-shattering;

it simply draws attention to those who
suffer from long COVID and gives a
high-level summary of the symptoms
and impairments an individual with long
COVID may experience. It also stresses
the importance of determining whether
these symptoms rise to the level of a
disability on a case-by-case basis, which
is also referenced by the EEOC.

EEOC COVID-19 TECHNICAL ASSISTANCE

The EEOC has updated its guidance on COVID-19 and employment considerations
approximately 20 times since March of 2020.

In December 2021, the EEOC updated its COVID-1g technical assistance (again)
to clarify when COVID-19 may be considered a disability under the Americans with
Disabilities Act (ADA) and the Rehabilitation Act. Both Acts address employment
discrimination and assist employers with balancing their rights and responsibilities
with respect to individuals who have been diagnosed with a disability.

This technical assistance intentionally broadly addresses COVID-1g related to
employment, while the DOJ/HHS guidance focuses on long COVID specifically.
Each plays an important part in the regulatory oversight, and generally there is no
meaningful overlap between the two.

The addition to the technical assistance added a new set questions and answers to
assist employers with the application of the rules to individuals with COVID-1g or a
post-COVID-19 condition that is classified as a disability.

In general, individuals diagnosed with a disability are protected from employment
discrimination, and these individuals may also be eligible for reasonable
accommodations; with COVID-1g being so pervasive, this creates issues that

are novel for many employers, or at least that occur on a larger scale than many
employers are used to.
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The December 2021 technical assistance included a few key pieces of information

which can be summarized as follows:

Even if COVID-1g does not constitute a disability, an individual may have
impairments that arose from COVID-19 that will constitute a disability.

An individual who had COVID-1g that resulted in only mild symptoms, resolved in
a few weeks, and had no other issues, will likely not be considered to have ADA
disability and thus will not be eligible for reasonable accommodations.

The ADA is a floor for employers — meaning employers can always offer greater
benefits than the ADA requires.

Individuals are only entitled to a reasonable accommodation if their disability
requires it and that accommodation is not an undue hardship for the employer.
Employers are cautioned to rely on medical professionals and guidance related
to determining when an employee can return to work (i.e, the person is medically
able and does not pose a threat of exposing other workers to COVID-19).
Employers should be careful to distinguish fact from assumptions and/or fear.

The ADA, like most regulating authority, requires that the definition of “disability” is

broadly construed in favor of the more expansive coverage. In other words, the rules

are generally construed in favor of the individual with the disability; however, even

with COVID-1g, an individual must meet one of the three definitions of “Disability”
under the ADA:

Protecting plans and
patients across the U.S.
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On average,
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aequum has handled

97.2%

aequum has

aequum resolves generated a savings claims in all 50 states
of 97.2% off

disputed charges for

claims within 297
days of placement
self-funded plans

P 216-539-9370
www.aequumhealth.com

1111 Superior Avenue East
Suite 2500 Cleveland, OH 44114

No Guarantee of Results — Outcomes depend upon many factors and no attorney

can guarantee a particular outcome or similar positive result in any particular case.

1. “Actual” Disability: The person has
a physical or mental impairment
that substantially limits a major life
activity (such as walking, talking,
seeing, hearing, or learning, or
operation of a major bodily function);

2. “Record of” a Disability: The
person has a history or “record of”
an actual disability (such as cancer
that is in remission); or

3. “Regarded as” an Individual with
a Disability: The person is subject
to an adverse action because of
an individual's impairment or an
impairment the employer believes
the individual has, whether or not
the impairment limits or is perceived
to limit a major life activity, unless
the impairment is objectively both
transitory (lasting or expected to last
six months or less) and minor3

To determine whether an individual
meets any of the three definitions of
“disability,’ ultimately the ADA requires
the dreaded case-by-case analysis
based on the facts and circumstances
surrounding the individual person.

Those tend to be some of the most
difficult analyses to make, given the
complexities involved in any given case.
However, since COVID-1g has only been
around for two years (despite seeming
like a lifetime), the application and
guidance will likely continue to evolve as
medical professionals gather more data
and information and continue to assess
those with long-lasting COVID-1g effects,
and the case-by-case analysis may get
easier.
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Alignment makes
the difference.

It’s how we chart your course to
smarter, better, faster healthcare.

At Valenz®, we ensure alignment of the member,
provider and payer across one end-to-end
Healthcare Ecosystem Optimization Platform
to bring you more value:

Engage employees early and often

Improve provider credentialing and compliance
Lower costs and improve access

Provide deep data transparency

Assure accuracy of claims

4

One dynamic platform to simplify the complexity
of self-insurance.

Call today to start charting your course to smarter,
better, faster healthcare: 866-762-4455

23048 N 15th Ave., Phoenix, AZ 85027
(866) 762-4455 « valenzhealth.com

s’uﬂ Proud to be a Diamond Member and Title Sponsor of the 2022 National Conference




HEALTH BENEFIT PLAN
DYNAMICS

Self-funded health plans have been on
high alert for quite some time with all the
aforementioned rules and regulations
that have gone or will be going into effect
in the near future. Employers should
regularly review their summary plan
descriptions and plan documents (SPD/
PDs) to ensure that current regulatory
requirements are accurately reflected.

Additionally, employers may choose to
address continuations of coverage related
to short-term and long-term disabilities as
the prevalence of COVID long-haulers will
increase over time.

Unfortunately, COVID-1g long-haulers
raise a lot of additional unknowns. How
long will they need treatment? What side

SIMPLE.
SAFE.
SMART.
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effects will be permanent? Will the permanent side effects need continuing care? It
is a sure bet that the regulators will continue to modify and evolve their guidance and
the number of COVID-19 cases found to be a disability will increase over time.

Aside from potential claims costs and the timeline extensions, employers need to be
aware of their leave of absence and continuation of coverage provisions.

Questions for employers include: How long should these ill individuals stay on the
health plan? Does plan language support the continuation of coverage? Is stop-loss
on the same page? These and other related questions need to be addressed based
on the mindset of a particular employer.

CONCLUSION

Despite the various rules, pieces of guidance, and bits of technical assistance, there
will always be more unknowns.

In fact, year-old HHS and DOJ guidance provides that “The CDC and health experts
are working to better understand long COVID

CANARX
was the first
International
Prescription
Service Provider
to introduce and
supply a public-sector
program in America and
we’ve since saved self-
funded health plans —
and members — millions of
dollars on prescription costs.

CONTACT US TODAY
FOR YOUR FREE
SAVINGS ASSESSMENT

canarx.com | 1-888-739-2718



“You have become a key
partner in our company’s
attempt to fix what’s broken
in our healthcare system.”

- CFO, Commercial Construction Company

“Our clients have grown
accustomed to Berkley’s high
level of customer service.”

- Broker

“The most significant
advancement regarding true
cost containment we’ve
seen in years.”

- President, Group Captive Member Company

“EmCap has allowed us to
take far more control of our
health insurance costs than
can be done in the fully

insured market.”

- President, Group Captive Member Company

“With EmCap, our company
has been able to control
pricing volatility that we
would have faced with
traditional Stop Loss.”

- HR Executive, Group Captive
Member Company

People are talking about Medical Stop Loss Group Captive solutions from Berkley Accident and Health.

Our innovative EmCap” program can help employers with self-funded employee health plans to enjoy greater transparency,
control, and stability.

Let’s discuss how we can help your clients reach their goals.

This example is illustrative only and not indicative of actual past or future results. Stop Loss is underwritten by Berkley Life and Health Insurance Company, a member company of W. R. Berkley
Corporation and rated A+ (Superior) by A.M. Best, and involves the formation of a group captive insurance program that involves other employers and requires other legal entities. Berkley and its
affiliates do not provide tax, legal, or regulatory advice concerning EmCap. You should seek appropriate tax, legal, regulatory, or other counsel regarding the EmCap program, including, but not limited
to, counsel in the areas of ERISA, multiple employer welfare arrangements (MEWAs), taxation, and captives. EmCap is not available to all employers or in all states.

Berkley

Accident and Health
©2022 Berkley Accident and Health, Hamilton Square, NJ 08690. All rights reserved. BAH AD2017-09 2/22 WWW.BerkIeyAH.com a Berkley Company

Stop Loss | Group Captives | Managed Care Specialty Accident



As the experts’ understanding evolves, so
will the rules and regulations applicable
to self-funded plans and the employers
that sponsor them. Employers will need
to keep a watchful eye on these as the
Public Health Emergency and Public
Health Emergency Periods continues to
be in effect.

Above all else, a best practice is that
when in doubt, ask for help from
your trusted self-funded health plan
compliance gurus. B

Kelly E. Dempsey is an attorney with The Phia Group, LLC.
As the Vice President of Phia Group Consulting, Kelly's
specialization is an interesting mix of compliance matters
impacting self-funded plans (such as issues relating to
ERISA, ACA, COBRA, FMLA, MHPAEA, and MSP) and
“outside-the-box thinking,” finding creative and innovative
ways to help plans, brokers, and TPAs achieve their
various self-funding goals. Kelly is admitted to the Bar

of the State of Ohio and the United States District Court,
Northern District of Ohio.
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