Written by Karrie Hyatt

SIIA'S NEW TASK FORCE CHANGING
THE STORY FOR ERCS

nterprise Risk Captives (ERCs) have been under fire from the Internal
Revenue Service for much of the last decade with no indication of a cease fire. To
help combat the wrong perceptions held by the IRS, SIIA is moving ahead with a
forward-thinking engagement strategy—the creation of a new narrative that talks
about needs and success stories. To get this new initiative started, the organization
has created the Captive Advocacy Task Force to bring a positive message to the ERC
marketplace.

THE IRS V. ERCS

ERCs are captives that serve small to medium-sized companies and, in most cases,
take the 831(b) tax selection made available as part of the US Tax Code. This sector
of the captive industry has seen the largest expansion in the last ten years and the
IRS suspects that some companies have been using the 831(b) election as a tax
dodge for estate planning and wealth transfer purposes.
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We know that's a small
minority of cases,” sai

Jeffrey K. Simpson, partner with
Womble Bond Dickinson (US)
LLP.

SIIA has been at the forefront in
trying to boost the reputation of
ERCs. Their captive committee
has been advocating on behalf of
ERCs for years and just last year
released the Captive Manager
Code of Conduct—a document
meant to guide captive managers
to a high standard of ethical
conduct and to help strengthen
the reputation of the captive

industry.
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Last September, the IRS, emboldened
by three key wins in the US Tax Court,
issued a settlement offer to around 200
captives that were then under audit. The
captives who received and accepted the
offer were required to pay penalties and
to concede a substantial portion of the

tax benefits that they previously claimed.

This offer indicated to much of the ERC
community that the IRS had no intention
of letting up its pressure on captives.

While the IRS is focusing on smaller
831(b) captives, the pressure they
are applying to this segment has
ramifications in the larger captive
marketplace.

“Unfavorable court decisions in the ERC segment can have
an impact on captives universally,” saia simpson.There are

a lot of people and businesses who benefit from these
captives and who want to be able to keep doing it. The

big story here is about the risk management that ERCS
provide their owners, not the tax benefit that the IRS thinks
it's about. It's a small segment of the industry, but an
important one.’

“The IRS has focused its scrutiny on nearly all Captives making a tax election under
IRC section 831(b) [of the US Tax Code] which disproportionately impacts captive
insurance companies protecting America’s small and medium sized businesses,” said
Belokas. However, the IRS’s arguments and actions have far reaching implications for
nearly all captives!
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TAKING CONTROL OF THE
CONVERSATION

In the fall of last year members
of SlIA's Captive Committee

and general members involved
with ERCs decided to form a
group that would directly address
advocacy for ERCs. According to

simpson, 1NE Task Force
is really about demand.
SIIA has been active

in the captive space
and the ERC space, but
[members] who were
involved wanted to do more.
Then there were people who
wanted to get involved. As
things got more intense with
the RS, it became evident
that we needed to do more,
so we formed the Task Force
to address the issues and

to give people a forum, a
channel to advocate for their
industry.”

The Captive Advocacy Task Force was
organized with the intention to take

the stories of successful ERCs to

the forefront of the conversation with
policymakers, regulators, and other
interested parties. According to Simpson,
“The objective from the outset has been
to change the discourse’

We want to get in front of the bad press about ERCs;’ said Ryan Work, the vice

president of Government Relations with SIIA who is working closely with the Task
Force. “We want to take charge of the narrative surrounding legitimate captive
structures and to make sure that policymakers are getting the right information”

The vast majority of ERCs are operating within regulatory boundaries and are not
abusing tax code section 831 (b). According to Belokas, “To ensure the continued
operation and stability of America’s small and medium-sized businesses, the captive
insurance industry needs a strong and unified voice to help change the tide. The Task
Force is that voice!

The Captive Advocacy Task Force began the year with several in-person and
teleconference meetings. The aim is to create a wholistic message that all parties can
use to get their stories out. One of the primary ways that the group intends to take
hold of the ERC narrative is to take captive success stories, particularly those told by
owners, to policymakers.

It is important that policymakers—especially on Capitol Hill—understand what captives
are and how they support business function. “Members of the Captive Advocacy Task
Force have volunteered to help educate policymakers regarding what captives are
and how they work, to explain some of the challenges the industry has faced, and

to make clear the adverse impacts on the national economy if the self-insurance
vehicles that Congress legislated into existence are instead drummed out of
business, said Euteneuer.
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She continued, “Policymakers must determine how to support the IRS in its important
mission, while not derailing valuable businesses from obtaining the insurance and
financial security they need. It is one of the most important roles of Congress to strike
the appropriate balance between these different needs. The Task Force is working to
provide policymakers with information to help them in navigating that role”

“The Task Force hopes to educate both Treasury and the IRS on how to identify
proper captive insurance structures, change their misguided presumption that most
or all captives are abusive, and assist in providing guidance to business owners
with captives,' said Belokas. “With proper guidance business owners will have the
confidence they need to form a captive to protect their business without worrying
they may have inadvertently increased their risk of an IRS audit or the fees and
penalties that may be imposed to argue their structure!

According to Simpson, if the Task Force can start talking about ERC success stories
it will highlight the benefits of these structures while showcasing how they work

when they are structured properly. AS NOITIDIE as the coronavirus

is for all of us, it might be a good thing for ERCs and
captives. It gives ERCs an opportunity to show what they
are built for—the kind of low frequency/high severity event
that disrupts businesses in uncomman ways like this
pandemic has.

* Reporting, Compliance Services
and Plan Document Review

¢ Billing and Premium Collection
e Ancillary Products and Services
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INNOVATIVE STOP LOSS AND ANCILLARY SOLUTIONS

“Enterprise risk captives offer insurance
for risks that are either unavailable or
not commercially feasible with traditional
insurance products,’ said Euteneuer.
“The IRS has, through its recent

court successes, told three stories of
noncompliant captives. Those stories

do not begin to scratch the surface of
the industry. The benefits of compliant
captives in this space are well-illustrated
with two current, major challenges with
traditional insurance—the hardening
market and global COVID-19 issues!

Belokas, through his work with GPW
and Associates, relates how their clients
have been benefited by insuring through
an ERC. “We have a client which relies
on a farming operation in Florida that
was devastated by Hurricane Michael

in October 2018. The amount of loss
reimbursed through their captive
insurance program was in excess of
$750,000.
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“In the absence of a captive insurance
program these businesses would have A Ty
faltered and the over 200 workers they
employ could have been left jobless,’
continued Belokas. “Individual captive
success stories like these are crucial

to help change the IRS's misguided
presumption that most or all captives are
abusive!

The original plan had been for Task Force
members and ERC owners to participate
in a SlIA-sponsored “DC Fly-In" in

late March to meet with policymakers.
However, due to COVID-19 the event
was postponed. According to Euteneuer,
“We had planned to meet in-person in
Washington, DC and in district offices, so
we are now shifting to alternate means
of communication. The message is too
important to wait until we can meet in
person.’

“The many benefits of self-insurance
extend well beyond enterprise risk
captives,” continued Euteneuer. “The IRS
is currently focusing on 831b enterprise
risk captives, doubting that any of this

is insurance in the commonly accepted
sense. No one with a proper captive
structure objects to the service looking
for actual noncompliance. Rather, we
continue to urge that this inquiry be
conducted in a manner that comports
with the laws as Congress wrote and

intended them”
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